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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTEENATIONAL LAW 

VON HELLFELD V. RUSSIAN GOVERNMENT (Anhalt Case)* 

In the Royal [Prussian] Court for the Determination of Jurisdictional 
Conflicts. Session of June 25th, 1910 

On the Bench: Presiding: The Ministerial Director, Actual Privy 
Counsel, Dr. Lucas. 

Associate Justices: The Ministerial Director, Actual Privy High 
King's Counsel, Von Bremen; the Privy High King's Counsel, Bredow; 
the Senatorial President, Privy High Counsel of Justice Wagner; the 
Privy High King's Counsel Von Gersdorff; the Senatorial President, 
Privy High Counsel of Justice, Guenther ; the Privy King's Counsel, Dr. 
Holtz. 

Decree in Von Hellfeld v. Russian Government, a case pending in the 
form of proceedings to enforce execution in the Royal District Court, 
Berlin, Central Division (Koniglichen Amtsgericht zu Berlin-Mitte) . 

The Russian Government was represented by the Minister of War. 

The conflict of jurisdiction was brought up by the Royal Prussian 
Minister of Foreign Affairs. 

The Administrative court's decision was that the pending case in the 
Berlin court could not be entertained; that an action of conflict of 
jurisdictions lay ; and that, therefore, on grounds noted below, the Berlin 
Court's order of December 15, 1909, be vacated. The vacated order had 
decreed garnishment of a claim. 

Grounds of Decision. 
During the Russo-Japanese War in 1904, a military agent of the 
Russian Ministry of War and Von Hellfeld, representing various firms, 
entered into negotiations which terminated in certain contracts in writ- 
ing. These contracts were for the purchase of a steamer which was to 
be laden with supplies and munitions of war, and which was to be de- 
livered in East Asia. In 1905 new negotiations took place between them 
for another transaction involving a delivery of arms. Whether these 

* Translated from the German by Edwin M. Borchardt, of the Library of Con- 
gress, Washington, D. C. 
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new negotiations resulted in a contract is a fact at issue. The affirmative 
is alleged by Von Hellfeld; the negative by the Eussian Government. 

The said negotiations constitute the basis of action in the cases which 
have been pending before the Imperial courts in the Kiautschou Pro- 
tectorate between the Eussian Government as plaintiff and respondent, 
and Von Hellfeld as defendant and appellant ; as well as of the resulting 
proceedings for the issue of execution which gave rise to the present 
jurisdictional conflict. 

The essential facts in the original action and in the counterclaim are 
as follows : In 1906, the Eussian Government represented by the Min- 
istry of War, brought action against Von Hellfeld of Berlin in the Im- 
perial court at Kiautschou, alleging that the defendant was unlawfully 
retaining possession of the S. S. Arihalt and its cargo then lying in the 
Tsingtau roadstead, to the damage and injury of the plaintiff, and 
moving for the following: 

a. That the defendant be ordered to turn over to the plaintiff the 

8. S. Anhalt and its cargo, and to put it in possession of the same. 

b. Defendant to pay 73,453.21 dollars plus 7 per cent interest from 

November 1, 1906; and to declare the judgment so far pro- 
visionally executionable upon the furnishing of security. 
The defendant stated that he had counterclaims against Eussia and 
moved : 

1. That the complaint be dismissed with costs; if, however, the first 

cause of complaint is to be allowed, either wholly or in part, then 
it shall be allowed only in connection with the re-payment to the 
defendant-counterclaimant of his valid claims; and 

2. That in counterclaim the plaintiff be ordered to pay him 

a. 40,000 dollars plus interest from January 15, 1906. 

b. 676 pounds sterling, 9 shillings, 9 pence, and 5,000 rubles plus 

interest on both sums from the date of the filing of the 
counterclaim. 

c. 9,773 marks, 57 pfennig, plus interest from the date of the 

filing of the counterclaim. 

d. 3,000,000 marks plus interest on 1,000,000 marks from Febru- 

ary 6, 1905, in return for which defendant will deliver over 
the purchased munitions. 
A partial judgment of the Imperial Court of Kiautschou, dated No- 
vember 22, 1906, decided that the counterclaim could not be pleaded and 
the motion was therefore overruled on grounds of international law and 
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the grounds of the decision observed that the plaintiff had not submitted 
itself to the local jurisdiction in the matter of the counterclaim, and that 
execution could not be assured Von Hellfeld if haply he should receive a 
judgment in his favor. 

Upon defendant's appeal, this judgment was reversed on April 9, 
1907, in a decision rendered by the Imperial Consular Court at Shanghai, 
and the counterclaim was remanded to the court of first instance for 
further hearing and determination. 

In citing grounds for the decision, the appellate judge agrees with the 
judge of the lower court in promising that according to a principle of 
the law of nations, a principle universally applicable, one foreign state 
is not subject to the jurisdiction of another state; and that this is gen- 
erally so even in the case of private claims. The appellate court examines 
into the question whether the Eussian Government voluntarily submitted 
itself to the local jurisdiction in the matter of the counterclaim. This 
question it decided in the affirmative, citing the decision of the Supreme 
Court of the Empire, December 12, 1905 (Supreme Court of the Em- 
pire, Decisions in Civil Matters, Vol. 62, pp. 163 ff.) and the opinion 
of the Bavarian Court for the Adjudication of Jurisdictional Conflicts, 
March 4, 1884 (printed in the stenographic reports of the Eeichstag, 
Session 1884-5, Vol. 7, pp. 1931 ff.) and basing its ruling on the theory 
that in the very bringing of plaintiffs action, lay its submission in the 
matter of defendant's counterclaim; and because the plaintiff had also 
actually and as a matter of fact submitted itself to the local jurisdiction 
as to items a-c of the counterclaims in the court of first instance. At 
the conclusion of its own statement of law, the appellate court refers to 
the reasons adduced by the court below, and states that from the legal 
possibility or impossibility of executing judgment on a decision on the 
counterclaim favorable to the defendant, no reason for a different appel- 
late opinion could be deduced ; and that moreover, whether an actual or a 
legal execution can be had later is a question that must be totally dis- 
regarded by the court handing down a decision (erkennende Gericht). 
Subsequently, on October 28, 1907, the Imperial Court at Kiautschou 
entered a partial decree definitely limited, based on a complaint somewhat 
amended during the interim, and adjudged as follows on the counter- 
claim : 

1. Bejected claim for the payment of 40,000 dollars with interest from 
January 15, 1906. (Counterclaim, point ad a.) 
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2. Eejected the claim for the payment of 3,000,000 marks and of 
interest charges on 1,000,000 marks since February 6, 1905, and 
on 2,000,000 marks since April 6, 1905, upon the delivery of the 
munitions purchased. (Counterclaim, point ad d.) 

Against this decision, defendant appealed and plaintiff joined in the 
appeal. On July 7, 1909, the court of appeal, which was the Imperial 
Superior Court of Kiautschou, dismissed the joinder of appeal and dealt 
with defendant's appeal by remanding for a new trial, on the ground of 
errors in the proceedings, the counterclaim for 40,000 dollars and 3,000,- 
000 marks, with interest, which had been rejected before the court of 
first instance. 

On September 27, 1909, the Imperial Court at Kiautschou handed 
down the following judgment in default in the new action : 

On the counterclaim in proceedings in default the claims in 2 and 3 
for continuing interest are dismissed and the plaintiff-counterclaimant 
respondent [Eussia] is adjudged to pay to the defendant-counter- 
claimant : 

1. 40,000 Mexican dollars with interest at 7 per cent, from January 

15, 1906. 

2. 11,800 marks and 5,000 rubles with 7 per cent, interest from No- 

vember 12, 1906. 

3. 9,772.57 marks with 4 per cent, interest from November 12, 1906. 

4. 3,000,000 marks with 7 per cent, interest on 1,000,000 marks from 

February 6, 1905, and on 2,000,000 marks from April 6, 1905. 

The plaintiff-respondent to pay all costs of the counterclaim except 
those already determined. 

According to the facts found in the judgment, Vice Consul Kristy, as 
plenipotentiary of the Eussian Government, before the oral argument on 
the counterclaim, read into the record the following statement : 

According to international usage among nations, a sovereign state is not sub- 
ject to the jurisdiction of another state unless it expressly consents thereto. 

Throughout all stages of this pending suit the Imperial Russian Government 
has at all times insisted that under no circumstances was it willing to recognize 
Von Hellfeld's counterclaim as justiciable. 

If the German courts pay no heed to such an explanation, then such a course 
of action indicates a complete ignoring of the sovereign rights of the Russian 
State, and a violation of the principles of international law. 

I, therefore, hereby declare, pursuant to my instructions as plenipotentiary of 
the Russian Government, that the Imperial Government will regard any decision 
on the counterclaim that the German courts may render, as null and void. 
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In the grounds of the decision this statement is met by the position 
that the respondent on the counterclaim [Bussia] put in a special ap- 
pearance at the term set for the further oral proceedings, but had ex- 
pressly declared, that it did not consent to be party to the proceedings. 
The court said that the plenipotentiary's declaration, made before the 
proceedings were begun, that he would not be a party to the proceedings 
because he considered that no German court had jurisdiction in the 
matter of the counterclaim, was immaterial for the court; on the ground 
that judgment having the force of law, a judgment of the Imperial 
Consular Court of Shanghai of April 9, 1907, had remanded the counter- 
claim to the Imperial Court at Tsingtau and that thereby [i. e., by this 
decree ordering the rehearing] that court had been declared to have 
jurisdiction, according to international law, to hear and determine the 
counterclaim. Hence a reopening of that question was inadmissible. 

Parallel with the proceedings on the complaint and counterclaim, 
another action was brought, based on the interlocutory decrees of the 
Imperial Court of Kiautschou, dated January 30 and April 25, 1906, 
in the matter of the attachment of the ship's papers and ordering the 
appointment of a conservator of the ship, and the contest with respect 
thereto. In this last proceeding the following appears of record, from 
the minutes of the Imperial Court of Kiautschou at a term held on 
July 30, 1908 : 

The plaintiff [Russia] further moves the court conformably to its written 
motion papers handed in, to issue an interlocutory order for the rendition of the 
bills of lading now held in the custody of the court, as it is the unquestioned 
owner thereof. Reference is made to the official declaration of the Russian 
Consul, filed in court this day. 

Both Russian Consuls petition, the court not to exact security for the subject 
matter, since both ship and cargo are public property of the Russian Government, 
and that therefore execution in favor of the other side on the subject matter of 
ship and cargo would never be permissible. They further officially, as repre- 
sentatives of the Russian Government, declare that in the actions brought against 
Von Hellfeld and also against Schwiering, Russia would submit to the judgments 
of the German courts. 

In the statement of law of the judgment, based on these proceedings, 
rendered August 3, 1908, appears the following : 

In addition hereto the official representatives of the Russian Government, the 
Russian Consuls Kristy, at Tschifu, and Consul Kropatsehek, at Tsingtau, 
officially declared in open court that the Russian Government would not withdraw 
itself from the recognition of the judgments of the German courts in this con- 
troversy. 
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The clerk of the Imperial Court at Kiautsehou, delivered to the de- 
fendant and eounterclaimant [V. Hellfeld] on November 19, 1909, a 
certificate concerning the validity of the judgment of the 37th of Sep- 
tember, 1909, and an engrossed copy for the purpose of issuing execution. 

On motion of the eounterclaimant Von Hellfeld, the Eoyal District 
Court of Berlin (Central Division), pursuant to a decree of December IB, 
1909, for attachment and assignment, file No. 80M, 9,701.09, ordered 
the seizure for the claims arising out of the judgment by default and for 
their amount with their costs of the alleged funds of the Eussian Empire 
in the hands of the merchant bankers trading as Mendelsohn and Com- 
pany at 49 and 50 Jaeger- Street, Berlin, from a balance of at least 5,000,- 
000 marks and ordered : The firm of Mendelsohn and Company is for- 
bidden to pay anything more to the debtor [Russia] for the present. The 
debtor is enjoined in so far [i. e., to the amount of the judgment] from 
in any way disposing of, especially of withdrawing its funds. 

This injunction was served, according to the admissions of the cred- 
itors of the bankers Mendelsohn and Company, upon the garnishee on 
December 16, 1909, and on the principal [Eussia] by mailing a notice 
on December 31, 1909. The garnishee excepted to the order by an instru- 
ment dated December 25, 1909, pursuant to Code of Civil Procedure 
(Zivilprozessordnung) , § 766, filed on the 30th of December, 1909, at 
10 :05 a. m. in the District Court, — and at the same time noted its 
exceptions in order in case of need to preserve its time for appeal. 

On December 30, 1909, at 12 :05 p. m., there was filed in the Berlin 
District Court (Central Division) the written statement of the Minister 
of Foreign Affairs at Berlin, dated December 29, 1909, that he claimed 
that the court had no jurisdiction to proceed in the usual manner at law 
in the matter of the procedure in the execution proceedings of Von Hell- 
feld of Char lottenb erg, Berlin, against the Imperial Eussian Government, 
file No. 80M 9701/09 — and that therefore pursuant to § 4, section 1 ; 
§ 5, cection 1 ; and § 6, section 1 and 2 of the order of August 1, 1879 
(Code of laws (Gesetzsammlung) page 573), the question of jurisdic- 
tional conflict would be raised. This statement is subscribed: "The 
Minister of Foreign Affairs, represented by V. Schoen." 

In the statement of law exceptions in regard to two considerations are 
raised against the decree of attachment. These exceptions are based on 
the law of nations and are supported by reference to citations of an 
array of authorities of German and foreign writers. 

Emphasis is laid on the first point that there would have existed juris- 
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diction as far as the Eussian Government was concerned in the Imperial 
Court at Tsingtau to render the decree of September 27, 1909, on the 
counterclaim binding on Eussia only in the event that, and in so far as 
the Eussian Government had voluntarily submitted itself to that juris- 
diction. 

It is claimed that it is an acknowledged legal maxim of international 
law that a complaint can lie in local courts against a foreign state only 
when the latter voluntarily submits itself to the local jurisdiction. When 
this is not the case, then action at law before the local tribunals is ex- 
cluded. Eeference is made for this to the decisions of the Court of 
Adjudicature for the Determination of Conflicts of Jurisdiction, of date 
January 14, 1882, and June 14, 1902; to a decision of the Bavarian 
Court for the Determination of Questions of Conflicts of Jurisdiction 
handed down March 4, 1884 (Eeichstag, stenographic minutes, Session 
of 1884-85, Vol. 7, p. 1931) ; to a decision of the Imperial Supreme 
Court of December 12, 1905 (Eeports of Decisions, Vol. 62, page 165) ; 
and also to the report accompanying the bill amending the Judiciary 
Act (No. 14, Printed matter of the Eeichstag, Session 1884-85). 

By bringing an action as plaintiff in the local courts of another state 
a foreign state does not make itself amenable ipso facto to every counter- 
claim which is maintainable according to the laws of the jurisdiction sued 
in. Such a submission might be inquired into when and in so far as 
the counterclaim is solely a defense to the claim. But in cases where 
counterclaims of the defendant are independently sued on, the admis- 
sibility of the right of action on the counterclaims must be judged not 
otherwise than if the counterclaim had been asserted in an independent 
action. 

According to an official explanatory note of the Eussian Government, 
that government had not only not subjected itself to the jurisdiction 
exercised for the Protectorate of Kiautschou in the matter of the said 
counterclaim which dealt indisputably with investigations of independent 
transactions, but had, on the contrary, expressly reserved all its rights. 
In so far as this is found to be true the judgment of September 27, 1909, 
pronounced against the Eussian Government, is in conflict with the 
principles of the law of nations. It is null and void. (Gaupp-Stein, 
Zivilprozessordnung, 1908, Vol. 2, page 151; Stoelzel, Rechtsweg und 
Kompetenzconfliht in Preussen, 1901, page 8.) Furthermore it is an 
immaterial circumstance that the judgment had seemingly attained 
formally the force of law. Such a judgment could not be regarded, there- 
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fore, as a specific basis or title for the issuance of an order of execution. 
After the District Court had still, in spite of all this, issued execution 
there remained no other step for the Ministry of Foreign Affairs but to 
raise the question of conflict of jurisdiction. 

But even were it to be assumed that the court, to whom application 
for execution had been made, was bound to comply with the judgment 
of September 27, 1909, still, its order of attachment violated not only 
two rules of law, viz., Appendix, Section 202 to § 90, I. 29, of the Gen- 
eral Eules of Court whereby even in the event of an execution permissible 
by the law of nations, the Minister of Justice is to be notified before the 
writ issues ; and secondly, the further rule of international law whereby, 
with certain exceptions not applicable to this case, the property of a 
sovereign state in another state is not subject to the writs of execution of 
the law courts of the latter state because that property is not subject to 
the political power of the harboring state. 

Therefore, the creditor, even in cases wherein his claims against a 
foreign state had been allowed to ripen into a judgment valid by inter- 
national law, could not set in motion the Prussian courts for execution 
of the judgment, but could only appeal to the diplomatic intervention 
of the Ministry of Foreign Affairs, to whose office appertains the assertion 
of such claims against foreign governments. 

The District Court notified the Ministry of Foreign Affairs of the 
filing of this declaration and furnished a corresponding notice with a 
copy thereof to Justizrat Michaelis, in Berlin, the duly appointed repre- 
sentative of the creditor Von Hellfeld, and to the Imperial Bussian Vice- 
Consul Kristy at Tschifu, as plenipotentiary of the Bussian Government. 
The former was served on December 31, 1909; the latter acknowledged 
receipt as plenipotentiary of the Bussian Government on February 3, 
1910. The garnishee (Mendelsohn and Company) was not at once noti- 
fied but only pursuant to an order of the Appellate Division (Kam- 
mergericht) on March 31, 1910. On motion a copy of the statement of 
the Minister of Foreign Affairs was served on the garnishee on April 5, 
1910. 

The debtor (Eussia) has filed no written pleadings. However, on the 
part of the creditor, a bill bearing the superscription of King's Counsel 
Michaelis and dealing with the jurisdictional question was filed on 
January 30, 1910, in the District Court. This instrument was not prop- 
erly executed and was returned, and when duly executed, was again pre- 
sented on February 2nd. The exhaustive reasons reserved in this bill 
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are given in the written pleading of February 28th, to which, in the 
course of the proceedings, further pleadings were added. Summarized 
these contain : 

An objection to the form of the authentication of the Imperial Min- 
ister of Foreign Affairs is made, because the Secretary of State Von 
Sehoen, of the Imperial Foreign Office, may not ad hoc represent the 
Imperial Chancellor Von Bethmann-Hollweg, while Von Sehoen acts as 
Prussian Minister of Foreign Affairs, and the question is raised whether 
the conflict of jurisdictions has been raised with proper formalities and 
also particularly whether the District Court of Berlin (Central Division), 
Tather than the Protectorate Imperial Courts, is to be regarded as the 
specific court of execution in which the case is " pending, etc.," within 
the meaning of parag. 6, of the Decree of August 1, 1879. 

In addition thereto it is objected that there is no ground for raising 
the question of conflicting jurisdiction in this case at all. A positive 
conflict of jurisdiction, which alone could be considered herein, could 
only arise pursuant to paragraph 17 of the Judiciary Act, and §§ 1, 4 
and 5 of the Decree of August 1, 1879, if, in place of the court, some 
other official board — an administrative authority or administrative 
court, — had been appealed to to determine the pending litigation, 
whereas, however, in the case at bar, the only point in question was the 
competency of the Minister of Foreign Affairs to interpose, but not his 
competency to give a decision. The judgment of the Court for the De- 
termination of Questions of Jurisdiction, dated January 14, 1882, con- 
ceding such a right to that minister can not be acknowledged to be 
legally applicable to this matter. 

Again, the possibility of a conflict of jurisdiction, it is claimed, is 
unthinkable in the case at bar, because the court for determining con- 
flicting jurisdictions is being called into existence not to settle a conflict 
between courts and administrative authorities, but to prevent the inter- 
ference of the state in the affairs of a foreign government to the elimina- 
tion of the courts. Furthermore the question of conflict of jurisdiction 
would not lie, because of § 4, #2 of the Decree of August 1, 1879, and of 
§ 17, #2, No. 4, of the Judiciary Act, because the Decree of December 
15, 1909, for attachment and assignment of funds had been served by 
post on the debtor [Bussia] on December 31, 1909, and no defense thereto 
had since then been entered, and had therefore, in respect of the debtor, 
become effective at law. Moreover, the admissibility of the actions had 
been already validly determined by the decisions of the courts of the 
Protectorate. 
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Of themselves the proceedings to carry into effect an execution could 
not be made the subject of a question of conflicting jurisdictions. Such 
a proceeding does not fall within the meaning of " civil litigation " in 
the" sense of § 4 of the Decree of August 1, 1879, but stood outside any 
undetermined questions in litigation. It was a consequence of litigation, 
and therefore it is that the law distinguishes very carefully between 
"pending litigation" and "pending execution proceedings": — § 21, 
Introductory Act to the Code of Civil Procedure. Proceedings for execu- 
tion are, by § 19 of the Decree of August 1, 1879, even placed in express 
contrast to the proceedings during litigation. According to § 7, juris- 
dictional conflict affects immediately only the litigation, while by § 19 
the interlocutory stay of execution is to be had through the court, ex 
officio. This demonstrates that execution proceedings are not affected 
by the question of jurisdictional conflict in, of, or by itself. In fine the 
law contemplates only the case of a preliminarily executable judgment, 
while in the case at bar, the execution process is a part of the consequences 
of the duly legal proceedings. The execution proceedings could never 
have become the subject of jurisdictional conflict. There is, however, 
no other proceeding pending before the courts. The District Court, it is 
further claimed, is not a court called upon to determine " a pending civil 
litigation " but only a court to award justiciable execution, pursuant to 
§ 828 Code of Civil Procedure. Nor is there any way of arriving either 
at the admissibility of a conflict of jurisdictions by claiming, as is done 
in the statement on which the question of conflict of jurisdictions is 
invoked, that the judgment of September 27, 1909, is declared inoper- 
ative, and excluded as null and void. The question whether there was a 
litigation properly pending would in that case not be, as now, determin- 
able before a Prussian court, but before a court of the German Empire, 
and the Decree of August 1, 1879, would not apply. Decisions of the 
Imperial Supreme Court [Beichsgerichf] Vol. 44, page 5. 

The decision of the Court for the Determination of Jurisdictional 
Conflicts, of January 14, 1882, could not be relied upon as authority as 
to the admissibility of the jurisdictional conflict in the case at bar, 
because, in that case, the point at issue was the procuring an order of 
attachment [arrest] at the beginning of a proceeding preferring a claim 
against a foreign state, and not about the execution on a valid judgment 
[already obtained] . It is contended that Loening's views as expressed in 
the Deutsche-Juristenzeitung, 1910, No. 3, whereby the reservation of 
rights (§ 15, No. 3 of the Introductory Act to the Code of Civil Pro- 
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cedure) in favor of the Prussian common law \Landesgesetz] is also 
applicable to executions against foreign states, is without foundation, 
when read in connection with the actual wording of that act. Further- 
more, the Appendix, paragraph 202 to § 90 of Part 1, 29 of the General 
Eules of Court, cited by Loening, is antiquated and according to its 
specific contents as well as to its position in the system of the General 
Eules of Court it applies only to attachments [arrests] and not to the 
execution arising out of a valid judgment. 

The creditor [Von Hellfeld] denies the proposition, that there is a 
generally accepted principle of international law, whereby there exists a 
general exemption of one state from the jurisdiction of another state, 
and shows the varying practice of various courts in the individual states, 
as well as the different views of authors and their citations of authorities. 
In general, it is claimed, there ought not to be a direct recourse to the 
law of nations, but only in so far as there has been formed a German 
customary law. Such a customary law is not to be recognized, as is also 
noted by Hellwig (Lehrbuch des deutschen Zivilprozessrechts, page 119) 
and also appears from Gaupp-Stein, Code of Civil Procedure. (Preface 
(Introductory Section) before § 1.) Another view is, however, enter- 
tained by Loening (GerichtsbarJceit ueber fremde Staaten und Souverdne, 
p. 95) and Deutsche- J uristenzeitung, 1910, No. 3), who concedes, how- 
ever, the possibility of exceptions. Special reference is made to the 
resolutions of the Institut de droit international, of September 11, 1891, 
and further as against the views of Niemeyer (Deutsche-Juristenzeitung, 
1910, No. 2). It is disputed that in Prussia the principle obtains that 
foreign states are not subject to the Prussian jurisdiction, because of a 
constitutional customary common law of Prussia. Finally, emphasis is 
laid on the fact, that, even if the general exemption is to be assumed, yet 
these cases afford exceptions, where the foreign state had submitted itself 
to the jurisdiction of local tribunals in contracts entered into with private 
persons and in the submission of the foreign state to local tribunals 
either by express consent or by silent assent through unequivocal acts. 
And that it is quite generally regarded as such an unequivocal act where 
the foreign state acts as complainant before a local court, or where it 
takes part in arguments of the merits of a claim made against it. In the 
exhaustive discussions in the correspondence of counsel for the respective 
parties, before action was brought, as well as in the declarations of the 
debtor [Russia] in the proceedings before the Imperial Courts for the 
Protectorate of Kiautschou, especially also in the declaration of July 30. 
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1908, and in the reasons upon which the past judgments were based, as 
well as in the general legal maxims affecting this point, including the 
decision of the Imperial Supreme Court of December 12, 1905 (De- 
cisions, Vol. 62, p. 165) it is claimed that the submission to the jurisdic- 
tion of the Russian Empire in respect to the counterclaim as well as the 
action is demonstrated and the point is made that the subsequent declara- 
tions to the contrary of the Russian Government filed herein are of no 
consequence because, once the status of the parties to an action is estab- 
lished the resulting waiver of exemption can not be subsequently nullified 
by the unilateral declaration of one of the parties. 

Besides, it is claimed that the validity of the judgment precludes any 
further examination of the question, whether the court [below] lawfully 
assumed its jurisdiction in respect to the counterclaim or not. Since 
there exists an operative judgment, execution must issue upon it. The 
question as to how far a foreign state may be subject to the local juris- 
diction of another state, has been, it is said, finally determined by a duly 
obtained operative judgment; and it is contended that it is impossible 
to make the status as a litigating party of a foreign state the subject of 
renewed investigation in execution proceedings. There must be a method 
of obtaining costs of proceedings against a state which as party plaintiff 
has been defeated in litigation and sentenced to pay costs ; and similarly 
there must be a way of having execution where the complaint is filed in 
a real action. It would be self-contradictory were the state to permit a 
foreign state to be condemned in its courts, but would do nothing to 
fender the judgment effective. A judgment does not represent merely a 
claim which might be the subject of adjudication, but also a command 
of the state behind whose execution must stand the coercive power of 
the state. (Loening, op. cit. pages 92/93, 103.) In so far as recourse 
to the courts of law was allowed so far also must enforcement of the 
judgment by execution be allowed. Bringing the action and submission 
in the matter of the counterclaim includes the subjection to the execution 
of judgment. Especially must heed be given to the fact that the debtor 
[Russia] by the declaration made on its behalf by its plenipotentiaries in 
the proceedings before the Imperial Court at Kiautschou, July 30, 1908, 
expressly submitted to the execution flowing from the judgments of the 
German courts. 

Finally, the motion is made to dismiss the garnishee, who in the mean- 
time has entered as ancillary intervenor, because there is no legal basis 
for the ancillary intervention, and also because the garnishee is in no 
sense a party in interest. 
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The garnishee had begun to file papers herein before the formal notifi- 
cation of the raising of the question of conflicting jurisdictions and filed 
additional papers on the 4th, 6th and 11th of May, 1910. From these 
written pleadings the following should be noted : 

The garnishee claims that the case decided by the judgment of the 
Court to Determine Jurisdictional Conflicts of January 14, 1882, gives 
it the right to take part as an ancillary intervenor, and puts forth its 
claim to be considered as a real party in interest. It claims that 
the prerequisites of raising the question of jurisdictional conflict are 
present; that the Minister of Foreign Affairs was duly authorized to 
raise the question of conflict of jurisdictions, and that it was not neces- 
sary that the state official authority who claims a jurisdictional conflict 
has arisen, should claim for himself the right of final determination and 
of complete settlement of the matter ; it sufficed rather, that there existed 
a domestic authority, which was so engaged in handling the matter, as 
the local institutions allowed, and that in case of claims against foreign 
states, the administration, according to international law, was in a 
position to apply coercive measures, up to that of war. The matter was 
also pending at the District Court of Berlin (Central Division) in the 
same way as § 21 of the Introductory Act to the Code of Civil Procedure 
speaks of pending executions. And that the expression " Civil Litiga- 
tion " [Buergerliche Rechtsstreitigkeit] includes not merely the proceed- 
ing whereby the court was informed of the controversy, but the entire 
scope of modern civil jurisdiction, and thus also the proceedings in 
execution. Although there had been a valid judgment entered, yet that 
did not preclude the raising of the issue of jurisdictional conflict in pro- 
ceedings to enforce judgment. The conflict of jurisdictions was not 
directed towards that, which by judgment had been duly determined, but 
against the carrying out of the judgment as such, since this pertained to 
the sphere of the activities of the administration. (Decisions of the 
Superior Administrative Court \0~berverwaltungsgericht~\ Vol. 30, p. 
449.) From the principle that sovereign states are not subject to the 
jurisdiction of another state, except in cases of voluntary submission 
thereto, it follows that execution will not lie, except by consent or sub- 
mission to this process. Because a foreign state has submitted to the 
jurisdiction of another state for the carrying on of an action it does not 
yet follow that it has submitted to proceedings in execution thereof. 

The statement that legal steps against a foreign state are inadmissible 
is of material relevancy also in the matter under controversy because 
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court execution constitutes one part of the legal steps and because of the 
legal basic principle conclusively demonstrated that not even the pro- 
ceedings to judgment, i. e., the legal contentions in their narrower sig- 
nificance could be entertained against a foreign state against its will. 
This leads irresistibly to the conclusion, that there was, on the face of it, 
an incomparably stronger interference with the sphere of rights of the 
foreign state such as lay in the proceedings on execution, making it 
evident that an execution certainly was inadmissible. That the decisions 
of the Court for Determining Jurisdictional Conflict in 1882 and 1902 
decide both as to the inadmissibility of attachment [arrest] against a 
foreign state, as also for the inadmissibility of execution itself. 

Denial is made of the contentions of the other side that the Russian 
state had submitted itself to the decision of the counterclaim and had 
for the first time in the year 1909 protested against the counterclaim on 
grounds based upon international law. Furthermore denial is made 
after detailed examination of all steps of the contentions, and all asser- 
tions of the creditor, which were assumed as true, based upon the law of 
nations, that the Eussian Empire protested from the beginning against 
entertaining the counterclaim, and the denial is made that the declara- 
tion of the Consuls Kristy and Kropatschek, of July 30, 1908, did not 
have the effect attributed to it by the creditor, and in addition that they 
had insufficient authority to give said declaration. 

Even were one to concede that submission to the courts had taken 
place in respect to the counterclaim, it would not follow, so it is alleged, 
that thereby execution against the Russian state was admissible. Such 
inadmissibility was not to be adduced from the rule of the Code of Civil 
Procedure, because these deal solely with proceedings against persons 
subject to German jurisdiction. The rules of the Code of Civil Pro- 
cedure in respect of conditions precedent and carrying out of executions 
must, it is claimed, yield to the regulations of German public common 
law or of the common law [Landesrechf] of the states. The deductions 
of Loening, op. cit., that the validity of a judgment in all cases involves 
submission to the power of execution, and that a judgment is valueless 
unless it is enforceable, apply only to the sphere of the Code of Civil 
Procedure and overlook the fact that in the case at bar, an entirely dif- 
ferent source of law was being applied, viz., the law of nations. 

That for execution to be entertainable against a foreign state, its 
assent is necessary. That voluntary subjection, however, to forcible 
execution is a contradiction in itself. It certainly can not be imputed as 
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the voluntary act of a foreign state, because of its having brought an 
action. 

The garnishee, finally, claims that the provision of § 15, No. 3, of the 
Introductory Act to the Code of Civil Procedure and of the Judiciary 
Act, Appendix, paragraph 202 to § 90 of Vol. 1, 29 of the General 
Judiciary Act [Allgemeine Gerichtsordnung~\ are justified; § 15, No. 3, 
loc. cit., permits of an analogous interpretation, and with attachment 
[arrest] in the sense of § 202 the entire matter of execution is meant. 
Besides this it should be noted, that the state fiskus is unconditionally 
subject to the courts of law, while on the other hand in the matter of 
executions, it is supposedly protected by the already construed provisions 
laid down in § 15, No. 3. The legislature had thought it advisable, 
then, to extend a higher degree of protection to the right of issuing 
execution, than to justiciability or subjection to jurisdiction in its 
narrower sense. The principle should also be respected in the case of 
foreign states. 

The point of view that an execution is inadmissible is recognized not 
only in the decision of the Imperial Supreme Court of June 21, 1888 
(Decisions, Vol. 22, p. 29), but also in Stoelzel's Bechtsweg, p. 8. In 
Italy the prevailing opinion, in literature and practice, affirms the 
justiciability of suit and decree as against a foreign state, even over its 
objection, but unanimously denies the permissibility of execution, except 
in so far as the state sued may also own realty as a fiskus. Besides this, 
Article 37 of the Hague Convention for the Pacific Settlement of Inter- 
national Disputes, binds the state asking arbitration only to the obliga- 
tion to subject itself in good faith to the arbitral decree, while execution 
is completely excluded. This shows that according to the views of the 
signatories of the said convention, execution does not lie as against a 
foreign state, not even after the sentence of such an international tri- 
bunal. That, pursuant to § 829 Code of Civil Procedure, there is an 
essential formal requirement before an attachment becomes operative: 
the injunction to the debtor to refrain from any disposition of the funds, 
especially, with drawing them. There is no possibility for the courts to 
force the foreign state to respect this injunction. It results from the 
non-applicability of § 23 Code of Civil Procedure, in conjunction with 
§ 828, that the law does not at all recognize a court competent to attach 
personal property belonging to a foreign state. Meeting the contentions 
of opposing counsel, that the decree of attachment had as against the 
debtor acquired the force of law, it should be noted, that the service by 
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mail took place on December 31, 1909, while the claim of jurisdictional 
conflict, which suspended the proceedings, had already been filed on 
December 29, 1909. Besides, there had been filed a memorandum which 
was not subject to any limitation of time. 

By its instrument of May 6, 1910, the garnishee also filed expert 
opinions by Professors Meili, Laband, Zorn, Hatschek, Fischer, Fleiseh- 
mann, V. Stengel, Brie, Triepel, V. Seuffert, Bornhak, and Freund, who 
are cited as authorities. 

After filing briefs subscribed by the respective authorized counsel, and 
after notification thereof to the administrative authorities, and to the 
parties [to the action], respectively, that is to say after the period pro- 
vided for in § 9 of the Decree of August 1, 1879, the record supple- 
mented by the report was transmitted by the Central Division of the Dis- 
trict Court of Berlin, Appellate Division (Kammergericht) , and by that 
court with its opinion transmitted to the Minister of Justice, and from 
him was transmitted with his order of May 31, 1910, to the Court for 
the Adjudication of Jurisdictional Conflicts. 

Before oral proceedings were had, the Court for Adjudication of Juris- 
dictional Conflicts also received additional papers from the Minister of 
Foreign Affairs, from the creditor, and from the garnishee. From these 
and from the discussions in the oral argument the following may be 
noted : 

The creditor points out that the expert opinions submitted by the 
garnishee's experts are based on a statement of facts made by the 
garnishee, and that they have the value only of partisan declarations. 

The creditor (Von Hellfeld) also submits a letter from each of the 
counsel Vorwerk and Koch, of date February 12, 1906, to prove the sub- 
mission of the debtor [Bussia] to German jurisdiction in the matter 
of the counterclaim. In his authority the creditor appeals to V. 
Loening, and to the decision of the Bavarian Court for Conflicting 
Jurisdictions, of March 4, 1884, as well as to the expert opinions of 
Stengel, Freund, and Bornhak, adduced by the garnishee, to support the 
view that by subjecting itself to the jurisdiction for the counterclaim, 
the submission of the debtor [Russia] follows in the matter of the execu- 
tion. Stress is also laid on the fact that the declaration of the two 
Russian Consuls, Kristy and Kropatschek, made in the court proceedings 
on July 30, 1908, manifestly involves a submission to execution. The 
proceedings of the court referred, it is true, only to the preliminary 
orders, yet the declaration [of the consuls] is based on the entire matters 
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in controversy, as also may be seen from the fact that that declaration 
makes mention of the judgments of the German court. 

The garnishee with respect to the experts' opinions answers that their 
statement of facts submitted was based on the judicial findings alone and 
that the experts gave their views upon this purely as scientific, objective 
opinions. The correspondence before action was brought, if read in 
chronological order, shows that the Russian Government refused to sub- 
mit to the jurisdiction in the matter of the counterclaim, as had been 
proposed by the other side. No trace of submission by the Eussian 
Government to German jurisdiction for the execution could be found in 
any action of the Eussian plenipotentiaries. This applied especially to 
the declaration of the Consuls Kropatschek and Kristy of July 30, 1908, 
which had no possible relation to any execution, and therefore there 
could not have been any submission to it, but it referred only to the 
voluntary recognition of judgments of the German court, and only to the 
suit against V. Hellfeld and Schwiering and did not deal with the 
counterclaim. Finally, that the declaration, since the consuls had no 
power to make it, is nugatory in effect. 

The Minister of Foreign Affairs filed a copy of the Eoyal Order of 
January 4, 1870, and of a decree of the Chancellor of the North German 
Confederation of January 8, 1870, to prove the due execution of the 
notice of December 29, 1909, that there was a conflict of jurisdiction 
[which had been put in question by Von Hellfeld's counsel, see above] . 

By these orders the business of the Prussian Ministry of Foreign 
Affairs was transferred to the Foreign Office and the official position of 
the Under-Secretary in that Ministry was transferred to the State Secre- 
tary in the [Imperial] Foreign Office. In addition hereto the position 
of the Minister of Foreign Affairs as central authority, as well as his 
competency to clear up this pending matter in dispute and the admis- 
sibility to bring up the matter of jurisdictional conflict has been examined 
in the proceedings for the issuance of execution. In respect of the latter, 
it is doubted, whether the judgment of September 27, 1909, can be re- 
garded as a duly validlv rendered determination in the sense of § 4, 
Section 2, of the Decree of August 1, 1879, since that judgment was 
issued in violation of international law principles, and made in excess 
of the jurisdiction of the court. In addition to exhaustive discussions on 
ex-territoriality of foreign states it is shown what difficult positions and 
dangers would arise in international intercourse, were strict adherence to 
these said principles not scrupulously observed, and were not a violation 
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thereof also avoided by the local authorities. In opposing assertions of 
the creditor [Von Hellfeld], that in the German laws there are no pro- 
visions forbidding the levying of execution against foreign states, it has 
been emphasized that here international law only enters into considera- 
tion and that this takes precedence over local laws and thereby forbids 
the carrying out of execution against a foreign state. Finally, referring 
to declarations deposited by the Eussian Embassy with the [Imperial] 
Foreign Office, of which copies are filed, it is observed that the Eussian 
Government expressly opposed as before the counterclaim, so now the 
attachment proceedings, and this step was the external moving cause of 
the action of the [Prussian] Ministry of Foreign Affairs. The duty of 
this court, then, is to determine this case, as it now does on the following 
grounds : 

The formal provisions of the Decree of August 1, 1879, General Laws 
\Gesetzsammlung~\ p. 573, as to the procedure, especially §§ 7 to 11, 
were duly followed, as appears from the record. The garnishee is not 
entitled to be considered as a joint intervenor, as it had moved the court, 
but is to be regarded as an immediately interested party to the action, 
because, even before the raising of the question of conflict of jurisdiction, 
it had filed an objection [on the ground of lack of jurisdiction] and 
exceptions to the orders of attachment and assignment, made the 15th 
of December, 1909, in the court issuing the mandate of execution. 

The conflict of jurisdiction has been duly raised, pursuant to § 5 of 
the Decree of August 1, 1879, by a Prussian central administrative au- 
thority, competent for this particular case, for the Prussian Ministers 
are now Central Administrative Authorities since the Decree of October 
27, 1810, concerning the changed constitutional status of all supreme 
state authorities (General Laws of 1810/11, p. 20), and into the working 
scope of the Minister of Foreign Affairs fall all matters concerning re- 
lations with foreign powers. He therefore was the right official to receive 
the exceptions of the Eussian Government against the proceedings on 
execution, and to issue such mandates, as the laws provided for, in this 
case the raising of the issue of jurisdictional conflict (Decisions of the 
Court of Conflict of Jurisdictions [Kompetenzgerichtshof], January 14, 
1882, Gruchot, Beitraeg, Vol. 26, p. 298; and Justizministerialblatt, 
1905, p. 207, also decision of June 14, 1902, Zeitschrift Fuer Inter- 
nationales Privat & Oeffentliches Recht, Vol. 13, p. 397; Oppenhof, 
Ressortverhaeltnisse, p. 477, notes 90 and 91). According to the Eoyal 
Decree of January 4, 1870, filed herein by the [Prussian] Minister of 
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Foreign Affairs, the business of the Prussian Ministry of Foreign Affairs 
was transferred to the Foreign Office of the North German Confedera- 
tion, now of the German Empire, and the functions of the [Prussian] 
Under-Secretary of State of this Ministry, were transferred to the Secre- 
tary of State in the Foreign Office. Consequently the latter [Imperial 
Foreign Office] was by public law authorized to represent the [Prussian] 
Ministry of Foreign Affairs and to sign the statement with regard to a 
conflict of jurisdictions. (V. Koenne, Staatsrecht der Preusischen 
Monarchic, 4th ed., Vol. 3, § 200, pp. 151-152.) 

The creditor [Von Hellfeld] maintains that the proceedings for execu- 
tion, in which the question of conflict of jurisdictions has been raised, is 
not a " civil litigation " pending before the courts, in the sense in which 
the quoted words are used in the Decree of August 1, 1879, and claims 
that in the case at bar the conflict of jurisdictions is not in order for the 
further reason that the admissibility of the proceedings in the matter is 
firmly established by a valid, judicial decree. The concept of a " civil 
litigation at law " is, it is true, not specifically defined in the laws, but 
both science and practice interpret it as including proceedings in execu- 
tion (Fischer, Zeitschrift fuer Deutschen Zivilprozess, Vol. 10, pp. 412, 
ff, pp. 418 ff, and Falkmann, Zwangsvollstreckungsordnung , 2nd ed., p. 
3). Only this interpretaion reconciles § 4 of the Decree of August 1, 
1879, with the act for proceedings in cases of conflicting jurisdictions 
between the courts and the administrative authorities (Act of April 
8, 1847, General Laws, p. 170) and with the practice of this court, as 
well as with the intent of the law. The Decree of August 1, 1879, has 
for its object securely to establish the rule, that any disputes arising 
between the civil courts and the administrative authorities as to com- 
petency and jurisdiction shall be determined by orderly and legal pro- 
ceedings. This object would be attained in an unsatisfactory manner, 
were the question of conflicting jurisdictions limited to the actual pro- 
ceedings during trial, i. e., up to judgment, whereas, according to present 
law, disputes over questions of jurisdiction could arise in all other matters 
and proceedings of law coming before the courts. The Court for the 
Determination of Jurisdictional Conflicts has had to determine, pursuant 
to the Act of April 8, 1847, two such cases of jurisdictional conflict be- 
tween courts and administrative bodies, — decision of November 2, 1850 
(Jmtizministerialblatt, 1851, p. 14) and of March 10, 1860 (op. cit., 
1861, p. 260), and in both cases has determined that the questions of 
jurisdiction in judicial proceedings for execution were admissible and 
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also in both of these declared the administrative authority rather than 
the court as the proper and competent body. One of these two cases 
dealt with the execution of a judicial decree which had been awarded 
against a town : and in the other case, the execution of a judicial decree 
had been awarded in a tidal matter. When the Decree of August 1, 
1879, was issued, not only was this application of the Act of 1847 in the 
mind of the draftsman, but the Introductory Act to the Code of Civil 
Procedure of January 30, 1877 (Beichsgesetzblatt, p. 244) specifically 
referring to the provisions of § 15, No. 4, had left unaffected the various 
common law state regulations of the federal States (Landesgesetze) in 
matters of execution for money demands against the fiskus and public 
corporations and thereby, in contradistinction to the Imperial legal pro- 
visions, had permitted a settlement of the competency for the execution 
of judicial decrees. We agree with the expert reasoning of the Appellate 
Division of the Landesgericht [KammergerricM'] that in this state of 
facts and of the law, it must be assumed that it was not the purpose of 
the issue of the decree to limit the admissibility of the raising of the 
question of jurisdictional conflict whereby again an unregulated con- 
dition would arise in a series of conflicts between the courts and adminis- 
trative authorities, but rather that the matter should be thoroughly 
regulated, and that it should be made possible that all issues arising 
hereafter should be settled by a definitely established proceeding. In 
consonance herewith this Court for the Determination of Jurisdictional 
Conflicts in its decisions of January 14, 1882, and of June 14, 1902, in 
the proceedings for attachment which were pending before the complaint 
of conflict of jurisdictions had been filed in the principal cause, held 
that it was a case properly within its jurisdiction; and in its opinion 
stated, that the Decree of August 1, 1879, permitted the bringing up 
of the jurisdictional conflict, not only in the trial proceedings, but also 
in all civil litigations pending before the courts. And similar views were 
entertained by the Supreme Administrative Court {Oberverwaltungs- 
gericht) in its interpretation of § 113, Section 5, sentence 1, Common 
Administrative Law (Landesverwaltungsgesetz) in its decision of May 4, 
1896 (Eeports of Decisions of the Oberverwaltungsgericht, Vol. 30, p. 
441, especially pp. 449 ff.). 

In reply to the exception that in case of an execution, one could not 
speak of " pendency " reference is made to § 21 of the Introductory Act 
to the Code of Civil Procedure, which uses the term "pendency" pre- 
cisely with reference to the proceedings in execution. The District Court 
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of Berlin (Central Division), furthermore is the court, in which, pur- 
suant to § 6 of the Decree of August 1, 1879, the pendency inheres, 
since that court issued the order of attachment and assignment and 
which at the time of the raising of the question of conflicting jurisdic- 
tions was still concerned with the matter. Whether it had jurisdiction 
in this matter, based either on the place or the subject matter, is irrele- 
vant here. 

Again, the further exception of the creditor [Von Hellfeld] that 
the question of conflict of jurisdictions in the case at bar is excluded 
because the admissibility of the legal proceedings has been settled once 
for all by a valid judgment, is not justified. In the first place, no legally 
valid decision at all exists in the execution proceedings because the order 
of attachment and assignment was served on the creditor [Von Hellfeld] 
only on December 16, 1909, by serving him with a copy, while as early 
as December 30, 1909, the question of conflict of jurisdiction was duly 
raised and therefore before the said orders had become effective. (§§ 793 
and 577 of section 2 Code of Civil Procedure) and thereby the proceed- 
ing was interrupted (§ 7 of the Decree of August 1, 1879, and § 249 
of the Code of Civil Procedure). The judgments relied upon by the 
creditor in support of his contention, rendered by the Imperial Courts 
for the Protectorate of Kiautschou, are denied validity by the Minister 
of Foreign Affairs, as not being judgments in the sense of § 4, section 2, 
of the Decree of August 1, 1879, because issued in violation of the law of 
nations, and in excess of the jurisdiction of the court. The validity of 
that exception can remain undecided, since, by the judgment so rendered, 
only the admissibility of the proceedings of the original cases at law was 
passed on, and not the jurisdiction to issue execution. This is very 
plainly to be seen from the rationale of the judgment of the Imperial 
Consular Court at Shanghai, of April 9, 1907, which states that no basis 
of decision can be found in the legal possibility or impossibility of execut- 
ing the judgment, that, moreover, the court handing down the opinion 
was bound to leave out of consideration, completely, the question as to 
whether, thereafter, execution was possible, either as a matter of fact 
or of law. In interpreting § 4, section 2, op. cit., it should also be noted, 
that a similar provision had formerly been included in § 2 of the Act of 
April 8, 184?. The Court for the Determination of Jurisdictional Con- 
flicts therefore had this selfsame question before it in its aforementioned 
decisions of November 2, 1850, and March 10, 1860, and had even at 
that time affirmed the question of the admissibility of the bringing up 
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of the conflict of jurisdictions, in spite of the actual valid judgment. 
This it did by distinguishing between the jurisdiction to render judg- 
ment and the jurisdiction to issue execution on the judgment pronounced. 
These premises considered, it must be evident that the issue of conflict 
of jurisdictions is properly brought up in the execution proceedings, but 
it must be limited, as has been shown, to the question of jurisdiction for 
the issue of execution pursuant to the peculiar circumstances prevailing 
in the case and must leave untouched the question already determined 
by a valid judgment as to whether the legal proceedings in the original 
case were admissible. The declaration of the Minister of Foreign Affairs 
in the question of jurisdictional conflict can raise a doubt whether these 
limitations were strictly observed in bringing before the court the ques- 
tion of conflict of jurisdictions, because in the grounds of the valid decree 
of the Imperial Court of Kiautschou, of September 27, 1909, on which 
the execution proceedings are directly based, is itself judged and is de- 
clared null and void because in violation of principles of international 
law. The statement of the Minister of Foreign Affairs, as a closer 
examination of it reveals, had as object rather a general form of reason- 
ing than in its proper sense a re-examination of the legally valid judg- 
ment, for in the second part of the opinion, and in the oral argument, 
the competency of the court to issue execution, even in the case of a 
judgment valid at international law, was denied; and finally the state- 
ment in respect of the conflict of jurisdiction in its inception, to a certain 
extent according to its tenor, applies expressly, only, to the proceedings 
to execute the judgment. 

The creditor [Von Hellfeld] has also raised objection to entertaining 
the question of whether there arises a conflict of jurisdictions, because 
the Minister of Foreign Affairs has assumed as his function not a " final 
decision of the matter " but only " an intermediary activity," while § 4 
of the Decree of August 1, 1879, presupposes that the final " determina- 
tion " of right belongs to the administrative authorities. This contention 
of the creditor finds no basis in the provisions of law. § 4 of the Decree 
of August 1, 1879, must here be interpreted in connection with § 13 of 
the Judiciary Act (Oerichtsverfassungsgesetz) . Pursuant to this, there 
is a presumption for the raising of the question of conflicting jurisdic- 
tions, that the administrative authorities regard as inadmissible the pro- 
ceedings at law in the litigation, and that for the litigation the jurisdic- 
tion of either administrative board or of administrative courts is well 
founded. Owing to the variety of the functions which administrative 



512 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

bodies exercise, and to which their jurisdiction extends, an express limita- 
tion would have had to be mentioned in the law, if, under competency, 
only a determinative activity of administrative authorities had been in- 
tended. Such a limitation, moreover, would not have done justice to the 
peculiarity of the administration and would in many directions hinder 
the administrative bodies in settling in an orderly manner the tasks 
assigned them. In accordance with the previous decisions of the Court 
for the Determination of Jurisdictional Questions of January 14, 1882, 
and June 14, 1902, in the reasoning of which the question in issue has 
been exhaustively discussed, it must be assumed therefore, that the ad 
missibility of bringing forward the question of the conflict of jurisdic- 
tions has been established sufficiently and that the Minister of Foreign 
Affairs was competent to discharge his obligations toward the cause of 
action in the manner he did, pursuant to the otherwise effective pro- 
visions and principles, i. e., in this ease by diplomatic measures. (Cf. 
Judgment of the Bavarian Court for Conflicts of Jurisdiction, of March 
4, 1884. Imperial Printing Office \Beichstagdruck~\, 1884/85, Vol. 5, 
No. 379, p. 23. 

Coming to the question whether the regularly raised and admissible 
conflict of jurisdiction is well founded, it is necessary to limit the subject 
matter of the decision. The decision of this court can only reach as far as 
the effective sphere of action enjoyed by Prussian courts. The Court for 
the Determination of Conflicts of Jurisdiction is a Prussian court, and 
can only decide matters of doubt and difficulties that arise in respect to 
jurisdiction between Prussian courts and Prussian administrative au- 
thorities. Accordingly, the entire pending litigated proceeding in itself 
in the courts of Kiautschou, must, for the purpose of this decision, be 
left out of consideration. This court was not called upon here to decide 
whether the legally valid judgment rendered there violates the law of 
nations, and whether for that reason it must at international law be 
regarded as inoperative. That question could only be taken into con- 
sideration if deciding it was necessary in order to answer the general, 
pending question involved, of the jurisdiction of the Prussian court for 
the issuance of execution, the only matter under discussion. No such 
necessity presents itself. Hence the points made by the Minister of 
Foreign Affairs, and by the garnishee, about the nullity or inoperative- 
ness of the judgment of September 27, 1909, are dismissed from further 
consideration, as well as the related contention, that the judgment can 
not be regarded as the legally valid title for an execution, since that 
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question is to be examined in the execution proceedings themselves and 
is irrelevant to the decision of the admissibility of the legal procedure. 
The decision in respect of the jurisdiction of the courts or of the adminis- 
trative authorities, in the case at bar, depends on the inquiry whether in 
the case at bar the provisions of the Code of Civil Procedure are to be 
applied, or whether other legal maxims apply on which the jurisdiction 
of the administrative authorities is founded. The present case turns on 
the execution of a judicial decree; that is, therefore, on the exercise of 
judicial power against a foreign state. Judicial power comprising power 
to decide the law and to execute its decrees is an outgrowth of the political 
power of the state and must of itself find its limitations at the boundary 
lines of the power of the state. Since states are of equal right and 
independent in relation to one another they are not subject to the politi- 
cal, and therefore not to the judicial power of another state. In so far 
as one state would not respect the relationship and should make arrange- 
ments to subject foreign states to its tribunals, such regulations would 
not be recognized by international law. One must assume in interpreting 
and applying laws that the legislator has kept within the limits of the 
political power of the state. Hence, if the Imperial law contained no pro- 
visions affecting ex-territoriality, the conclusion would be at once justi- 
fied that the laws do not refer to the subject and that international law 
principles are of unconditional application. But the Organic Judiciary 
Act in §§ 18-21, does contain provisions concerning the ex-territoriality 
of the ministers and members of legations, accredited to the German 
Empire and according to the motives (motiven) to the corresponding 
§§ 6-9 of the draft, other exemptions than those set forth shall not be 
recognized. Although the provisions, according to the reasoning of the 
decision of the Court of Jurisdictional Conflicts of January 14, 1882, have 
been assumed only as exceptions to the principle that German jurisdiction 
attaches to all persons staying within the German Empire, yet doubts 
arose, whether according to legislative intent, disregarding these excep- 
tions, the provisions of the law were to be applied to foreign states and 
sovereigns without limitation. To obviate such doubts, there was intro- 
duced into the Eeichstag in 1884 a draft bill to supplement the Judiciary 
Act wherein special care was taken to mention that states not belonging 
to the German Empire and their sovereigns were not subject to local 
jurisdiction. According to the report on that bill, the Judiciary Act was 
intended to leave unaffected the principles of international law as to 
ex-territoriality. It was further stated that the legal maxims recognized 
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without question in international law practice whereby the foreign state 
itself and its head is not subject to the local jurisdiction, had not been 
expressly set forth in the Judiciary Act, but had impliedly been assumed 
by the enactment of §§ 18-21. This basic principle and the additional 
point that the municipal law must be supplemented by the rules of inter- 
national law are given general recognition in the debates of the Beich- 
stag, as is shown by the stenographic reports, and especially in the com- 
mittee report. (Prints of the Eeichstag 1884/85, Vol. 5, No. 379.) 
If this bill was not passed in the end, yet this legal maxim was thereby 
not impaired because, for the final action, the essential consideration 
found weight, that it was not politic to anticipate the further develop- 
ment of international law by definite legal provisions in Germany, and 
by such laws to bind the German Empire, while this was not the case 
with other states. The interpretation which the Judiciary Act exper- 
ienced at the hands of the legislature during these debates clearly 
indicated the legislative intent and thereby furnished an unequivocal basis 
for the direct application of international law to the question whether one 
state is subject to the judicial power of another state. Viewed from this 
standpoint the contention of the creditor [Von Hellfeld] that inter- 
national law is only in so far applicable as it has been adopted by German 
customary law, lacks foundation in law. Such a legal maxim would, 
moreover, if generally applied, lead to the untenable result that in the 
intercourse of nations with one another, there would obtain not a uniform 
system — international law — but a series of more or less diverse 
municipal laws of the individual states. 

The above forms the basis also for the decisions of the Court to De- 
termine Jurisdictional Conflicts, of January 14, 1882, and June 14, 
1902; for the decrees of the Appellate Division (KammergericM) of 
December 8, 1893 (Seufferfs Archiv, Vol. 50, p. 97), as well as for 
the decision of the Imperial Supreme Court of December 12, 1905 
(Eeports of Decisions, Vol. 62, p. 165), and for the judgment of the 
Bavarian Court for the Adjudication of Conflicting Jurisdictions of 
March 4, 1884 (Printed matter of the Eeichstag, 1884/85, Vol. 5, No. 
379, p. 23), in all of which international law is applied directly. 

In the aforementioned decisions of January 14, 1882, and of June 14, 
1902, the Court to Determine Jurisdictional Conflicts had already ex- 
haustively examined into the question of ex-territoriality of states, and 
recognized, as a principle of international law, that the foreign state, as 
a rule — that is, subject to and apart from exceptions to be examined 
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into hereinafter, — is not subject to the jurisdiction of local tribunals. 
After careful consideration this legal maxim must be maintained also 
in the case at bar, a maxim which constitutes an inevitable consequence 
of the equality and independence. of states and which is recognized in the 
jurisprudence of the more important civilized states. The reasoning of 
this decision is supported by the following cases: judgment of the 
Bavarian Court for the Adjudication of Jurisdictional Conflicts of March 
4, 1884, the decree of the Appellate Division [Kammergerichi] of Decem- 
ber 8, 1893; and the judgment of the Imperial Supreme Court of Decem- 
ber 12, 1905 As a further reason for the decision, reference may be 
made to the bill to amend the Judiciary Act referred to above, including 
the debates in the Eeichstag; and to the article by Droop in Gruchot's 
Beitraege, Vol. 26, p. 289 ; to Loening's Die Gerichtsbarheit ueber fremde 
Staaten und Souveraenej to Halle, Festgabe der juristischen Fdkultaet 
fuer Hermann Fitting, and Deutsche Juristenzeitung, 1910, p. 162; as 
well as to the literature, both domestic and foreign, therein cited; as well 
as to the jurisprudence quoted therein of the various individual states, 
especially of Prussia. To the contentions made on behalf of the creditor 
[Von Hellfeld] relying on the disparity of legal practice in the various 
countries, and to the divergent views maintained by different writers, no 
authoritative or controlling importance can be conceded. That authors 
will naturally differ in their views goes without saying, all the more so 
here, where they often discuss not the existing state of the law, but legal 
theories which, according to the views of each author, are to be applied 
as a forecast of express regulation or of the gradual development of inter- 
national law. This applies particularly to the resolutions of the Institut 
de droit international at the Hamburg conference of September 11, 1891 
(Annuaire de I'Institut de droit international, Vol. 11, p. 436, ff.), 
upon which particular stress was laid by the creditor. In the juris- 
prudence of the great civilized states, no trace is found of any principle 
denying the ex-territoriality of foreign states before their courts; rather 
is it found that the principle is recognized universally as the jurispru- 
dence cited by Droop and Loening (loc. cit.) indicate. Divergent de- 
cisions of isolated courts can not shake this general recognition, espe- 
cially when far-reaching criticism has been directed against such opinions 
as those cited by the creditor, as from the courts of Belgium and Italy 
(Loening, loc. cit. p. 52). A special point of emphasis must be made of 
agreement with the decisions of the Prussian Court to Determine Juris- 
dictional Conflicts of January 14, 1882, and of the Imperial Supreme 
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Court of December 12, 1905, that there has never been a recognized dis- 
tinction in international law between the state as the bearer of its politi- 
cal power and the state as a private person subject to the civil law, and 
that in both characters the state possesses the right of ex-territoriality. 
With this statement the contention urged by the creditor [Von Hellfeld] 
falls to the ground, that although the Eussian Empire in the transactions 
with Von Hellfeld did not act in a private business transaction but in 
the exercise of its political sovereignty — imperium — yet that between 
him and Eussia a legal relation subsisted to be regarded like a private 
business relationship and that therefore the right of action at law lies, 
even though the general ex-territoriality of states be conceded. 

The basic principles of international law, concerning the ex-territorial- 
ity of states, apply to both exercises of the judicial power, i. e., to the 
judgment and to its enforcement. The Eussian state and such of its 
property as is found in Prussia are therefore not per se subject to the 
judicial execution of the judgment of September 27, 1909. It is true 
that by the law of nations there are exceptions to the ex-territoriality of 
states, in such cases as proceedings affecting real property (Immobiliar- 
prozess) and of a voluntary submission to the foreign jurisdiction. Of 
these exceptions, since this is not an action affecting realty, only the 
latter of the two exceptions remains to be noticed, viz., the question 
whether perchance the jurisdiction of the Prussian court to decree execu- 
tion which is in question here, is based on Eussia's voluntary submission. 
Since the rendition of the judgment of September 27, 1909, no acts of 
the Eussian Government are in evidence, whence any such submission 
could be inferred; on the contrary, that government expressly protested 
against the execution proceedings and thus afforded the Minister of 
Foreign Affairs the external motive to raise the question of jurisdictional 
conflict. However, it must be examined into whether the Eussian state 
may have submitted to the judgments handed down during the execution 
proceedings, in the legal proceedings before the Imperial Courts of the 
Protectorate of Kiautschou, either by declarations or by actions therein. 
In interpreting the declaration and acts of Eussia, i. e., in establishing 
what the person declaring had in mind, the premise must be assumed, 
that, as stated above, the submission of a state to the jurisdiction of 
another connotes a renunciation of its sovereign position in a certain 
definite relation. Comparatively speaking this is not so great a renuncia- 
tion in so far as it only permits the determination by courts of justice of 
contentious legal relations; and so there are found similar activities in 
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the common practice of states, of sending controversies to an arbitral 
court. On the other hand, to submit to issue of execution on the part 
of a foreign state involves divesting itself of sovereignty to a far greater 
extent than is even customary in the intercourse of states. In arbitra- 
tion treaties, moreover, such a submission is not made since in them no 
execution is provided for. In addition hereto it remains to be noted, in 
the case at bar, that in German law there exist no provisions making such 
a submission of a foreign state, the prerequisite of proceedings in a suit. 
Hence Eussia had no reason whatever to make any such submission. 
With this state of facts in mind, the conclusion is not inferable, that 
because of the filing of the complaint by Eussia and by its due submis- 
sion to the counterclaim, as settled in a valid judgment, Eussia also 
intended to submit itself to the judicial execution of any resulting judg- 
ment ; rather is the conclusion justified, that in so far as a submission to 
German jurisdiction has taken place it was to be limited to the judicial 
determination of the question of law at issue between the parties. There 
are no acts of Eussia in evidence that could lead to a different conclusion. 
The creditor [Von Hellfeld] however, contends that the judicial deter- 
mination and the judicial execution are inseparable, and therefore that 
the admissibility of judicial execution arises per se from the admissibility 
of the determination of the cause of action. He also contends that a 
judgment, incapable of execution by forcible means, is altogether in- 
operative, and therefore denies that the inadmissibility of execution can 
be harmonized with the intent of the legislator in the Code of Civil Pro- 
cedure. These exceptions, as references cited hereinbefore, from the 
extracts of Loening (loc. cit.), show, are not convincing. The decision 
of the Bavarian Court of Adjudicature of Conflicting Jurisdictions, of 
March 4, 1884, upon which the creditor likewise relies, as a matter of 
fact, does not contain the legal maxim claimed by him, but assumed the 
admissibility of execution, because Austria had assumed all legal obliga- 
tions, of whatever kind they may have been, of the former owner, a stock 
company, and consequently there existed the case of submission, even to 
execution. In addition to the foregoing the following should be 
remarked : 

Execution proceedings, in the Code of Civil Procedure, are in an 
independently regulated chapter under the heading of "proceedings in 
civil litigation," carried on pursuant to its own peculiar provisions. The 
claim to have execution issue is separated from the material claim to 
performance (Gaupp-Stein, Zivilprozess, 9 ed., Vol. 2, p. 352). Not 
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every execution is based on a judgment of a court of law — (§ 794 Code 
of Civil Procedure), and although as a rule judicial executions follow 
judgments of courts of law, yet the latter need not be followed by judicial 
execution, as appears by a mere reference to § 15, No. 3, of the Intro- 
ductory Act to the Code of Civil Procedure, as well as from the decisions 
of the Court for Conflicting Jurisdictions, of November 2, 1850, and of 
February 11, 1860. Thus is met the objection that judgments without 
judicial execution are altogether meaningless because otherwise the legis- 
lator would not have admitted the exception of § 15, in No. 3. And the 
above also applies to judgments obtained against foreign states, as is 
shown by comparison with the above mentioned arbitral decisions, since 
such judgments are likewise lacking in power of enforcing execution, and 
yet are recognized and carried into effect. From the premises it follows 
that power to hear and determine, and power to award execution, espe- 
cially according to the provisions of German law, are not inseparably 
bound up together, and that therefore the claim, that in the submission 
to a complaint or to a counterclaim there is ipso facto contained the 
submission to execution, is not a justifiable one. Therefore it is unneces- 
sary to discuss the question, whether and in how far Eussia submitted 
itself actually to the determination of the counterclaim or whether on 
the basis of the judgments entered it is to be regarded as having so 
submitted itself. There remains to be examined, the question, more- 
over, whether the Eussian Empire is subject to the process of execution, 
because of the declaration of the Eussian consuls Kropatschek and Kristy 
in the judicial proceedings of July 30, 1908, " that the Eussian Govern- 
ment officially guarantees, that it will submit itself to the judgments of 
the German courts in the actions brought against V. Hellfeld and 
Schwiering." The creditor [Von Hellfeld] claims that the declaration, 
both according to its form and content, involves a submission to the 
execution proceedings. "We can not share this view. The meaning of 
the declaration appears clearly from the conclusions of law of the judg- 
ment of the Imperial Court of Kiautschou, of August 3, 1908, entered 
on the arguments of July 30, 1908. Pursuant to that judgment, the 
declaration only contains the guarantee "that the Eussian Government 
would not withdraw itself from the recognition of the judgments of the 
German courts in this litigation." According to the judgment of the 
court before which the declaration was entered, subjection under the 
power to issue execution was not contained in the declaration, and besides 
this, the declaration, as appears in the conclusions of law of the judg- 
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ment, referred only to this controversy, i. e., to the controversy over the 
interlocutory orders, and therefore not to the controversy involved in the 
counterclaim. The declaration [as so construed] of the debtor [Russia] 
eliminates the question of admissibility of execution, without rendering 
necessary the examination of the other objections urged by the garnishee. 

Pursuant to these conclusions the debtor [Russia] neither expressly 
nor by its acts submitted to proceedings in execution, and therefore the 
Russian Empire, with its property found in Prussia, pursuant to the 
principles of international law, is not subject to execution by judicial 
proceedings based on the judgment of September 27, 1909 ; therefore the 
proceedings at law, as assumed by the Appellate Division (Kammer- 
gericht) in its opinion, were conducted without jurisdiction, and the 
conflict of jurisdictions was well founded; therefore the order of the 
District Court of Berlin (Central Division), decreeing the attachment 
and assignment, by its order of December 15, 1909, is to be reversed. 

Since this decision is based directly upon the principles of inter- 
national law, it is needless to enter into a deep discussion of the question 
whether the lack of jurisdiction to issue execution might also be derived 
from the Appendix § 202 to § 90, I, 29 of the General Rules of Court 
(Allgemeine Gerichtsordnung) , or whether this provision, as is main- 
tained by the creditor [Von Hellfeld] no longer has effect, and at all 
events does not apply to proceedings in execution, but only to proceed- 
ings in attachment [arrest]. It is, however, proper to notice a point 
made in one of the briefs, that the Court for Conflicting Jurisdictions, in 
its decision of January 14, 1882, had in its decision not undertaken to 
say that the paragraph 202, cited above no longer was effective, but had 
only adduced it, with other historical proceedings as proof that in Prussia 
the principle of international law, of not permitting attachment against 
foreign states, had from all times found recognition. 

Costs are governed by section 20 of the Decree of August 1, 1879. 

Berlin, June 25, 1910. 
EOTAL COUET FOE THE DETERMINATION OP JURISDICTIONAL CONFLICTS, 

[l. s.] Signed Lucas. 
Witnessed Schulz, 

Clerk of the Court. 



